MODULE 6

TEACHER RESOURCE

HOUSING AND HUMAN RIGHTS

through sections 7 and 15.

OVERVIEW

Learning Objectives

e To introduce students to the protections
provided by the Ontario Human Rights Code in the
rental housing context.

e Tointroduce students to the concept of adequate
housing.

e Tointroduce students to how the Canadian
Charter of Rights and Freedoms could recognize
access to adequate housing.

e To enhance students’critical thinking skills by
asking them to explore theoretical perspectives.

Activity 1: Discrimination and
Rental Housing

Materials

e Copies of Human Rights and Rental Housing
Quiz (one per student)

e Copies of Human Rights and Rental Housing in
Ontario (one per student)

e Copies of Writing a Fair Rental Housing Ad,
available here: http://www.ohrc.on.ca/sites/
default/files/Writing%20a%20fair%20
rental%20housing%20ad_accessible.pdf
(one per student)

e Copies of For Rent! — Drafting a Rental Housing
Advertisement (one per student)

This module introduces students to the issue of discrimination in the rental housing context, and the protections
provided by the Ontario Human Rights Code (the Code). It engages students in a discussion about adequate
housing, and asks them to explore how the Canadian Charter of Rights and Freedoms could play in role in
giving people whose right to adequate housing has been infringed a mechanism by which to claim the right,

Teaching and Learning
Strategies

1. Distribute the Human Rights and Rental Housing
Quiz to students and give them time to complete
the "Before” column. Explain that throughout the
lesson they will be watching a series of videos
and reading handouts that will increase their
knowledge and understanding of human rights
in the rental housing context. Invite them to add
answers to the "After” column throughout the
lesson, and explain that they will also be given
time later on to fill in any remaining answers.

2. Provide students with an overview of human
rights and rental housing by having them watch
a 15-minute video from the Centre for Equality
Rights in Accommodation (CERA) called Human
Rights and Housing in Ontario, available here:
http://www.equalityrights.org/cera/?page_id=74.
For a deeper understanding of the topic, have
students read CERA's self-advocacy toolkit called
Human Rights and Rental Housing in Ontario,
available in the student handouts section. Check
for understanding and clarify and points that are
unclear.

3. Introduce students to specific examples of
discrimination in the housing context by having
them review two short videos, Discrimination
in Rental Housing and Patterns of Discrimination,
available from the Ontario Human Rights
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4. Give students time to review their answers to the
Human Rights and Rental Housing Quiz, and fill in
any remaining blanks in the "After” column. Take
up the answers as a class.

Commission (OHRC) website here:
http://www.ohrc.on.ca/en/learning/human-
rights-and-rental-housing.

@ Teacher’s Key - Human Rights and Housing Quiz

1.1can’tlivein
adult-only apartments
because of my children.

2.I'm 72, soit’s all right
for the building manager
to keep asking me if I'm ready
to move into a retirement home.

3.1'm 16 and because I'm on
my own, the Code protects
me from discrimination if | want
to rent my own apartment.

4. The woman who lives in
the main floor unit doesn’t hide her
dislike for tenants who receive social
assistance. She says they should move
away. If | complain to the co-op, they
could evict me instead of her.

LawPRO

FALSE

“Adult-only” buildings
are not allowed in Ontario, unless it’s a
care facility or residence for seniors.

FALSE

Repeated, unwanted
questions about age could
be harassment

TRUE

If you are 16 or 17 and living on your own,
you have a right under the Code
to sign a rental agreement or lease.

FALSE

The co-op is responsible for providing
its tenants with an environment that is
free from discrimination. The Code does
not allow the co-op to take actions or
threaten to take actions, also known
as reprisal, against you for being a
witness to discrimination.



http://www.ohrc.on.ca/en/learning/human-rights-and-rental-housing
http://www.ohrc.on.ca/en/learning/human-rights-and-rental-housing
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5.Alandlord can't
refuse to show me and
my boyfriend the
apartment because we
are a gay couple.

6.1'm a student with
a young child. The landlord
said he wants to rent to a couple.
Is this discrimination?

7.1 rent an apartment
in a low-rise building with
3 floors. 1 live on the top
floor, but now use a walker.
| asked to transfer to a unit on
the 1**floor, but the property manager

said there’s a long waiting list.

Is this discrimination?

8. Nobody wants noisy neighbours.
The tenants upstairs work at night
and sleep during the day.

So when they come home,
| can hear the TV or music playing
in the morning. Is this discrimination?

TEACHER RESOURCE

@ Teacher’s Key — Human Rights and Housing Quiz

TRUE

Landlords have a responsibility to
provide housing accommodation that
is free from discrimination.

The Code covers the process from
applying for an apartment up to and
including eviction.

YES

There are assumptions that come
with “preferring a couple.” Is the reason
for not renting the unit because of the
age of the mother or father, or because
the parent is not married (marital status)
but has a child (family status), or
the parent is lesbian, gay or bisexual
(sexual orientation)?

YES

Housing providers have a duty to
accommodate tenants short of
undue hardship. A waiting list that
doesn’t consider Code-related
factors may discriminate against people
with, for example, disabilities or families
with young children.

NO

It is not a concern that comes up in the
Code. The noise is not based on a ground
under the Code. However, tenants may
have rights under the RTA if neighbours’
are engaging in unreasonable behaviours
and activities that are interfering with
the reasonable use and enjoyment
of their tenancy.
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@& Teacher’s Key - Human Rights and Housing Quiz

9. The hall lights in
Building A are dark and
the common area is never cleaned.
When new Canadians apply for an

apartment, they are shown new units

in Building B, but are given units in
Building A instead. The landlord says
the new building is for “Canadians”.

Is this discrimination?

10. The manager of a
local motel automatically
gives Aboriginal guests
rooms at the back. These
are smoking rooms with
no view of the lake.

Is this discrimination?

11. What questions can you ask
on a rental application form?
Write down all that apply.

12. Which of the following
may screen out tenants based on Code
grounds? Write down all that apply.

LawPRO

YES

Streaming of tenants based on
race-related grounds, including language
and culture, is discrimination under the Code.
“Canadian” is often wrongly used
to refer to people who are Canadian-born
and usually white.

YES

Equal treatment in rental housing
includes renting a room in a hotel, motel,
or bed and breakfast. This is another
example of streaming based on
Code-related grounds.

e Income
« Credit check
o Current address

« Proof of income in the form of pay stubs

« Credit profile and criminal check
« Minimum 6 months steady work history

NB: Landlords can deny a tenant if they have bad
credit and this decision would not be discriminatory.
However, if they deny a tenant because of a Code
protected ground and because of bad credit, then
the entire decision would be discriminatory and the
Landlord would be opening herself up to an application
under the Code. Criminal background is only a protected
ground as it relates to employment. However, if the
person’s criminal history is related to a Code-protected
ground (such as a mental health disability) then any
decisions made based on this are arguably discriminatory.
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@ Teacher’s Key — Human Rights and Housing Quiz

13. Which of the following
may screen out tenants
based on Code grounds?
Write down all that apply.

14. My boyfriend works out of town
and stays with me on the weekend.
The superintendent says that it’s not good
for my kids to have a man around who
isn’t their father. This is an example of...
based on the Code grounds of sex,
family status, and marital status.

15. The office manager in
my building always stops
by the swimming pool when
I’'m there and tries to talk to me.
He’s asked me out a couple of times
and | told him I'm not interested.
He knocked on my door and said the
neighbours were complaining about
the noise, but I've been away for the
last week. This is an example of:

16. What wording
may screen out tenants
on Code grounds
in rental ads?

« Broken leases or evictions from the past 3 years

« Co-signers must be employed

« Discrimination by association
» Harassment
« Poisoned environment

« Reprisal
« Sexual harassment

 A. Two-bedroom condo.
Ideally suited for mature couple.

« C. Available now.
Smoke-free apartment on main floor.

« D. Must sign 1-year lease
and provide verifiable source of income.

NB: The issue of how to accommodate smoking as
a disability is complicated. There are some conflicting
decisions from the Ontario Human Rights Tribunal
regarding whether or not addiction to nicotine
(i.e. smoking) is a disability and therefore protected
by the Code. Additionally, there are often competing
rights at play - for example, neighbours who have
health conditions that may be aggravated by
second hand smoke. In these cases, the landlord
must balance the rights of all tenants involved.




® A FOOTINTHE DOOR | 132 HOUSING AND HUMAN RIGHTS

5. Explain to students that protection from
discrimination in housing also involves ensuring
that rental advertisements comply with the
Code. To provide an overview of how rental
advertisements should be drafted, have students
view the OHRC video, Landlords and Rental
Housing, available here: http://www.ohrc.
on.ca/en/learning/human-rights-and-rental-
housing, as well as the handout, Writing a Fair
Rental Housing Ad, available here: http://www.
ohrc.on.ca/sites/default/files/Writing%20a%20
fair%20rental%20housing%20ad_accessible.pdf.

6. Distribute the For Rent! - Drafting a Rental Housing
Advertisement exercise and have students
complete it on their own or in pairs. Once
complete, ask for volunteers to present their ad
to the class. Debrief and clarify any questions
students might have.

LawPRO


http://www.ohrc.on.ca/en/learning/human-rights-and-rental-housing
http://www.ohrc.on.ca/en/learning/human-rights-and-rental-housing
http://www.ohrc.on.ca/en/learning/human-rights-and-rental-housing
http://www.ohrc.on.ca/sites/default/files/Writing%20a%20fair%20rental%20housing%20ad_accessible.pdf
http://www.ohrc.on.ca/sites/default/files/Writing%20a%20fair%20rental%20housing%20ad_accessible.pdf
http://www.ohrc.on.ca/sites/default/files/Writing%20a%20fair%20rental%20housing%20ad_accessible.pdf
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HUMAN RIGHTS AND RENTAL HOUSING QUIZ*

QUESTION BEFORE AFTER

1.1 can't live in adult-only apartments
because of my children.

e True
« False

2.1I'm 72, so it’s alright for the building
manager to keep asking me if I'm ready
to move into a retirement home.

e True

« False

3.1'm 16 and because I’'m on my own,
the Code protects me from discrimination
if | want to rent my own apartment.

e True

« False

4. The woman who lives in the main floor
unit doesn’t hide her dislike for tenants
who receive social assistance. She says

they should move away. If | complain to the
co-op, they could evict me instead of her.

e True
« False

5. A landlord can’t refuse to show me
and my boyfriend the apartment
because we are a gay couple.

e True

« False

*This quiz was produced by the Ontario Human Rights Commission and is available online here:
http://www.ohrc.on.ca/en/learning/human-rights-and-rental-housing/review.
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HUMAN RIGHTS AND RENTAL HOUSING QUIZ

QUESTION BEFORE AFTER

6.1'm a student with a young child.
The landlord said he wants to rent
to a couple. Is this discrimination?

*Yes
«No

7.1rent an apartment in a low-rise building
with 3 floors. | live on the top floor, but now
use a walker. | asked to transfer to a unit on
the 1*t floor, but the property manager
said there’s a long waiting list.
Is this discrimination?

e Yes
«No

8. Nobody wants noisy neighbours.
The tenants upstairs work at night and
sleep during the day. So when they come
home, | can hear the TV or music playing
in the morning. Is this discrimination?

e Yes
«No

9. The hall lights in Building A are dark
and the common area is never cleaned.
When new Canadians apply for an apartment,
they are shown new units in Building B,
but are given units in Building A instead.
The landlord says the new building is for
“Canadians”. Is this discrimination?

*Yes
«No

LawPRO
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HUMAN RIGHTS AND RENTAL HOUSING QUIZ

QUESTION BEFORE AFTER

10. The manager of a local motel automatically
gives Aboriginal guests rooms at the back.
These are smoking rooms with no view
of the lake. Is this discrimination?

*Yes
«No

11. What questions can you ask on a rental
application form? Write down all that apply.

« Birthdate
*Religion
« Social insurance number
« Employment
*Income

« Credit check

« Current address

12. Which of the following may screen out
tenants based on Code grounds?
Write down all that apply.

« Proof of income in the form of pay stubs
» Current address and phone number
« Credit profile and criminal check
« Minimum 6 months steady work history

13. Which of the following may screen
out tenants based on Code grounds?
Write down all that apply.

« Broken leases or evictions from the past 3 years
« Co-signers must be employed
« Names of references

» Emergency contact
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HUMAN RIGHTS AND RENTAL HOUSING QUIZ

QUESTION BEFORE AFTER

14. My boyfriend works out of town and stays
with me on the weekend. The superintendent
says that it's not good for my kids to have a
man around who isn’t their father.

This is an example of:

« Discrimination by association
- Harassment
« Sexual harassment
« Poisoned environment
« Systemic discrimination
* Not In My Back Yard (i.e. NIMBYism)

15. The office manager in my building always
stops by the swimming pool when I'm there and
tries to talk to me. He’s asked me out a couple
of times and | told him I'm not interested.

He knocked on my door and said the neighbours
were complaining about the noise, but I've been
away for the last week. This is an example of:

» Negative attitudes, stereotypes, bias
« Discrimination by association
* Reprisal

« Sexual harassment

16. What wording may screen out tenants
on Code grounds in rental ads?

» A. Two-bedroom condo.
Ideally suited for mature couple.

« B. Pet friendly building.
Close to parks and schools.

« C. Available now. Smoke-free
apartment on main floor.

« D. Must sign 1-year lease and
provide verifiable source of income.

Score /16

LawPRO
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HUMAN

RIGHTS &
RENTAL - cccccceeee
HOUSING IN
ONTARIO

A Self-Advocacy
Toolkit

Centre for Equality Rights
in Accommodation

Working with you to realize
your housing rights.
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FOR RENT! - DRAFTING A RENTAL HOUSING ADVERTISEMENT

Using the Ontario Human Rights Commission’s Writing a Fair Rental Housing Ad handout as a guide, draft a fair
and non-discriminatory ad based on the description of the rental property below.

PROPERTY FOR RENT
« The rental property is a condominium located in a major Canadian city (the city is your choice)
« Itis a high-rise building with 30 floors - the rental property is on the 10%" floor

+ Itis a one-bedroom, one-bathroom apartment, but relatively small in size; there is a communal laundry ser-
vice on the main floor

« The rentis $900 per month, not including heat and hydro
« There is a communal party room in the condominium on the 3 floor as well as a communal gym
« There are two bus routes within walking distance of the condominium

« The areais both commercial (i.e., filled with businesses) and residential (i.e., housing); the residential area is
comprised mostly of young couples

« Thereis a hospital, community centre, daycare, and elementary school accessible by bus routes

+ There are two parks within walking distance of the condominium

In your ad, you might want to mention that you require your tenant’s proof of income.
Refer to the Writing a Fair Rental Housing Ad guide to see what types of information you can ask for.
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Activity 2: The Right to
Adequate Housing and the
Canadian Charter of Rights
and Freedoms

Materials

e Copies of Adequate Housing, Positive Rights,
and the Charter (one per student)

e Copies of Debating the Issue — Adequate
Housing and the Charter (one per student)

Teaching and Learning
Strategies

1. In small groups, have students create a mind map
around the phrase ‘Right to Housing’ Take up as a
class by creating a larger mind map on the board.
Discuss with students whether they think there
should be a right to housing in Canada and what
they think‘adequate housing'would look like.

2. Have students watch CERA's 12-minute video
called Housing and the Canadian Charter of Rights
and Freedoms, available here: https://vimeo.
com/38812738.

3. Using a teacher- or student-centred reading
strategy, have students review the handout,
Adequate Housing, Positive Rights, and the
Charter. Clarify any questions and check for
understanding.

Extension

HOUSING AND HUMAN RIGHTS

4. Using the structure in the handout Debating the
Issue - Adequate Housing and the Charter as a guide,
hold a class debate on whether ss. 7 and 15 of the
Charter should be interpreted to include a right
to adequate housing, and in turn, if there should
be a positive obligation on the government to
provide access to adequate housing. Use the
fact scenario in the handout as the basis for the
debate. This can be done in small groups or by
dividing the entire class in half. In advance of the
debate, give students some time to prepare their
arguments and anticipate those of the opposing
side. Encourage them to draw on the case law and
information they have learned. At the end of the
debate, invite students to give their own opinion
on whether they think adequate housing should
be guaranteed by the Charter.

5. Debrief the debate by having students consider
the Tanudjaja v Attorney General (Canada) case,
which the fact scenario is based on. Tanudjaja
brought a Charter challenge to Canadian courts,
arguing that the government’s failure to address
homelessness and inadequate housing issues
violated the rights to life, liberty, and security of
the person under s. 7, and equality rights under
s. 15. Have students discuss the questions in small
groups or as a class.

Screen for your students the National Film Board of Canada documentary, “No Place Called Home,” available
here: https://www.nfb.ca/film/no_place_called_home. This documentary provides an intimate look inside
one Canadian family’s struggle with poverty as the family of eight move from town to town in search of

affordable housing.

LawPRO


https://vimeo.com/38812738
https://vimeo.com/38812738
https://www.nfb.ca/film/no_place_called_home

‘ % AFOOTINTHE DOOR | 155
MODULE 6

ADEQUATE HOUSING, POSITIVE RIGHTS, AND THE CHARTER

In Canada, the right to adequate housing is a complex issue. Canada has recognized a right to adequate housing
through international human rights instruments; however homeless Canadians are not being afforded this right
and, in light of recent case law, they do not have access to a mechanism to claim this right. Many people remain
homeless, or if they do secure rental housing, it may not be under the best conditions. As such, whether housing
should be protected under the Constitution is a hotly debated issue in Canada.

CANADA'’S INTERNATIONAL COMMITMENT TO ADEQUATE HOUSING

The International Covenant on Economic, Social, and Cultural Rights (ICESCR) is a document that the United Nations
created in 1966. Article 11 of the document recognizes that a right to adequate housing does exist, and this right
must be respected by the countries that ratified (i.e., signed) the ICESCR. Article 11 states,

“The States Parties to the present Covenant recognize the right of everyone to an adequate standard

of living for himself and his family, including adequate food, clothing and housing, and the continuous
improvement of living conditions. The States Parties will take appropriate steps to ensure the realization
of this right...”

Canada is one of the “States Parties” mentioned in the above provision. Therefore, when Canada ratified the ICESCR,
it committed itself to the document’s mandate. However, the right to adequate housing has yet to be realized in Canada.

WHAT DOES “ADEQUATE” HOUSING MEAN?

The right to adequate housing is broader than a right to be housed (i.e., simply to have a roof over your head).
In fact, Article 11 of the ICESCR, specifies the need for “adequate” housing for all people. So, what'’s the difference?
The United Nations’ Committee on Economic, Social, and Cultural Rights (CESCR) outlined principles that make
housing “adequate.”? The principles that the CESCR identified include?:

Security of Tenure - This gives people legal protection against forced eviction, harassment, and other
threats. It is available to renters, people living in co-operative housing, people who lease, and in emergency
housing/informal settlements.*

Availability of Services, Materials, Facilities, & Infrastructure - This means that an adequate house
must have facilities essential for health, security, comfort, and nutrition. Examples include safe drinking water,
energy, sanitation and washing facilities, garbage disposal, emergency services, etc.

Affordability - This means that household and housing financial costs should be at a level that does not
compromise other basic needs in a person’s life. Renters should not be subjected to unreasonable rent levels/
increases.

Habitability - This means that housing should be habitable and livable, with adequate space and protection
from the cold, damp, heat, rain, wind, or other threats to health.

'International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS 3 art 11 (entered into force 3 January
1976, accession by Canada 19 May 1976) [ICESCR].

2Committee on Economic, Social and Cultural Rights, General Comment No 4: The right to adequate housing (art 11(1) of the Covenant,
1 January 1992. The full document is available here: <http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?s
ymbolno=INT%2fCESCR%2fGEC%2f4759&Lang=en>.

3Ibid at 8(a)-(g). The above have been slightly modified for the purposes of this module.

*Ibid, at 8(a). N
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Accessibility — This means that everyone must be given full and sustainable access to adequate housing, and
it should secure peace and dignity.

Location - This means that housing must be located with available access to employment options, health-care
services, schools, child-care centres, and other facilities. Also, housing should not be built on polluted sites or be
overly-exposed to contaminants.

Cultural Adequacy - This means housing should be built with appropriate materials and in a way to allow
expression of cultural identity and diversity of housing, and should not be sacrificed during any development.

THE ONTARIO HUMAN RIGHTS COMMISSION (OHRC) AND THE ONTARIO HUMAN RIGHTS CODE

In Ontario, the OHRC is a strong proponent of the right to adequate housing. It has submitted several demands
to the provincial and federal governments to recognize an adequate housing right. Additionally, the OHRC has
voiced many concerns over Canada’s failed commitment to respect Article 11 of the ICESCR.

The legislation that the OHRC relies on in its work is called the Ontario Human Rights Code (the Code). While
the Code does not guarantee a right to adequate housing, it strives to offer protections to people in the rental
housing market. For example, the Code guarantees the following to renters:

“Every person who occupies accommodation has a right to freedom from
harassment by the landlord or agent of the landlord or by an occupant of the
same building because of race, ancestry, place of origin, colour, ethnic origin,
citizenship, creed, sexual orientation, gender identity, gender expression, age,
marital status, family status, disability or the receipt of public assistance.”*

Also, the OHRC has its own policy on human rights and rental housing that expands on the protections in the
Code.® While the policy is not law, it is considered to be a very credible document relied on by the Ontario
Human Rights Tribunal when it hears cases about human rights violations in the rental housing context.

BACKGROUND ON THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS

The Charter was enshrined in Canada’s Constitution with the passage of the Constitution Act, 1982. It governs
the relationship between individuals and the government, ensuring that governments cannot pass laws or
enact policies that infringe unfairly upon our rights and freedoms. The Charter, therefore, acts as a restraint on
government power. Prior to the Charter, there was no guarantee in Canada that rights and freedoms would
not be taken away by legislation. We had the Canadian Bill of Rights, but as a statute, it could be amended or
repealed by Parliament. In other words, if a given government was opposed to a particular right or freedom, it
could simply vote in Parliament to have it changed or removed. By enshrining these rights and freedoms in the
Constitution, they cannot simply be repealed by ordinary acts of Parliament or provincial legislatures.

® Human Rights Code, RSO 1990, c H.19, s 2(2) [the Code].

8 Ontario Human Rights Commission, Policy on Human Rights and Rental Housing, (Toronto: Ontario Human Rights Commission,
2009). The full document is available here: <http://www.ohrc.on.ca/en/policy-human-rights-and-rental-housing>.
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The Constitution is the highest law in all of Canada, and any law or government action must comply with all of
its parts, including the Charter. As you can imagine, this is particularly important in the right to adequate housing
debate. If access to adequate housing is recognized by rights enshrined in the Charter, all levels of government,
its actions, and laws must respect that.

SECTIONS 7 AND 15(1) OF THE CHARTER

Housing rights advocates have argued that sections 7 and 15 of the Charter are opportunities to recognize access
to adequate housing as a right. Sections 7 and 15(1) of the Charter read as follows:

Life, liberty and security of person

7. Everyone has the right to life, liberty and security of the person and the right not to be deprived
thereof except in accordance with the principles of fundamental justice.

Equality before and under law and equal protection and benefit of the law

15. (1) Every individual is equal before and under the law and has the right to the equal protection and
equal benefit of the law without discrimination and, in particular, without discrimination based on
race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

It is argued that the right to access adequate housing should be protected through “security of the person”
under s. 7 and that poverty should be recognized as a ground of discrimination alongside race, colour, sex, etc.

WHAT ARE POSITIVE RIGHTS?’

Positive rights demand that the Canadian government act in a particular way, or do something, for individuals.
Such rights compel the government to take a positive action in order for individuals to exercise and realize
their rights and freedoms (as opposed to refraining from doing something). There are very few positive rights

in Canada’s Charter. One example is section 23, which demands that provincial governments provide access to
education in English or French in locations where such minority language communities exist, or in places where
there is high demand for English or French language instruction.

Negative rights, in contrast, protect individuals from the government over-stepping its bounds and acting in
particular ways. Such rights prevent the government from intervening and violating individuals’ rights and
freedoms. As noted, the Charter acts as a restraint on government power, and this captures what is meant by
negative rights. Negative rights differ from positive rights because the government usually respects negative
rights by doing nothing at all. An example of a negative right found in the Charter is section 15, which prohibits
the government and its laws from discriminating against people based on their particular characteristics.
Section 7 of the Charter is another example of a negative right in that it prohibits the government and its laws
from interfering with individuals in ways that endanger their life, liberty, and security (unless it is done in a way
that is consistent with the principles of fundamental justice).

"This section on positive and negative rights is adapted from The Centre for Constitutional Rights (2013-2015), online:
University of Alberta: <http://ualawccsprod.srv.ualberta.ca/ccs/index.php/pr/534-positive-and-negative-rights>.
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HOW DO POSITIVE RIGHTS RELATE TO THE ACCESS TO ADEQUATE HOUSING DEBATE?

The recognition of positive rights under section 7 of the Charter is vital in the access to adequate housing debate.
If the law recognized that access to adequate housing was required to ensure a person’s right to life, liberty,

and security of the person, the government would have a positive obligation to ensure that access to adequate
housing is available. In other words, if life, liberty, and security of the person is also a positive right, then the
government would have to act to ensure this right is met for all individuals.

Canadian courts have been hesitant to characterize section 7 as a positive right. Historically, the courts have
characterized “positive right” issues (i.e., demanding that the government to do something) as policy matters.
Canadian courts have stated that policy issues are for the government and policymakers to decide—not the courts.

Although section 7 of the Charter has continued to be characterized as a negative right, some cases have pushed
Canadian courts to consider whether the Charter should also protect positive rights. While these cases are not always
successful, and often very complex, they represent key developments in the law on access to adequate housing.

LANDMARK POSITIVE RIGHTS CASES

Louise Gosselin brought an action against the province of Quebec to
challenge a social assistance plan that she thought was unfair to welfare
recipients under 30 years old. In the 1980s, Quebec’s social assistance plan
paid welfare recipients under 30 less than half of what was paid to older
recipients. Gosselin argued that this plan violated her section 7 Charter right
to security of the person. More specifically, she argued that “security” must
include the right for a person to receive a particular level of support from
the government to meet basic needs.’

Gosselin v Quebec (AG)
(2002)8

Gosselin’s legal challenge was unsuccessful. The Supreme Court of Canada
(SCC) stated that although section 7 does protect life, liberty, and security of
the person, the section does not place an obligation on governments to
provide for these rights. However, Chief Justice Beverly McLachlin made an
important proclamation in the Gosselin case; she said that one day, section 7
may include positive rights, at which point governments will have positive
obligations to ensure that the right to life, liberty, and security of the person
are met.

8Gosselin v Quebec (Attorney General), 2002 SCC 84, [2002] 4 SCR 429 [Gosselin].

° In Gosselin, Louise Gosselin also argued her equality rights under s. 15 of the Charter were infringed because the social assistance
plan discriminated based on age.
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LANDMARK POSITIVE RIGHTS CASES

Dr. Chaoulli—a private health care doctor—challenged a Quebec law that
prohibited people from obtaining private health insurance for services
already available in the public health care system."" Chaoulli argued that
the prohibition violated the rights to life and security of the person under
both the Quebec Charter of Human Rights and Freedoms and the Canadian
Charter because it subjected people to the long and inevitable wait times
of the public health system. In turn, people could die while waiting on the
public list and their security would be affected because of added stress and
physical suffering.

Chaoulli v Quebec (AG)
(2005)°

In a four to three decision, the SCC held that the laws violated Quebecers’
right to life and security of person under the Quebec Charter. Only three of
the seven judges also found that the laws violated section 7 of the Canadian
Charter. As such, this ruling is binding in Quebec only. The trio of judges
concluded that the Quebec laws allow only the “very rich” to obtain private
health care in order to avoid delays in the public system. The comments of
the three judges suggest that a similar change might be possible in the rest
of Canada in a future case. This case has been very controversial, especially
because many people consider Canada’s public health care system to be a
defining characteristic of our nation.

The City of Victoria, British Columbia brought an injunction (i.e., a remedy
from the court to force people to act/refrain from doing something)

against homeless people living in a space called Cridge Park. The injunction
prohibited homeless people from making temporary structures and shelters
in the park because it would violate City bylaws. Natalie Adams, a homeless
person living in Victoria, argued that the City’s bylaws violated her section 7
Charter rights.

Victoria (City) v Adams
(2008)™

Adams’ legal challenge was successful. In a landmark decision, Madam
Justice Ross stated that the prohibition on makeshift structures imposes
on homeless people severe health and safety risks that violate the life,
liberty, and security of the person. She also noted that shelter [is] a
necessary precondition to security and liberty of the person. This case is
instrumental in recognizing that the need for basic shelter is connected to
one’s life, liberty, and security of the person under section 7 of the Charter.

°Chaoulliv Quebec (Attorney General), 2005 SCC 35, [2005] 1 SCR 791 [Chaoulli]. It is important to know that Chaoulliis a
case about the Quebec Charter of Human Rights and Freedoms and not the Canadian Charter of Human Rights and Freedoms.
The Quebec Charter mirrors the Canadian Charter in terms of its rights.

""The phonetic pronunciation of “Chaoulli” is “shy-u-lee.”

2 Victoria (City) v Adams, 2008 BCSC 1363, 299 DLR (4th) 193. m
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DEBATING THE ISSUE - ADEQUATE HOUSING AND THE CHARTER

Hold a class debate on the issue of whether adequate housing should be protected under ss. 7 and 15 of the
Charter, and in turn, if there should be a positive obligation on the government to provide access to adequate
housing. Use the fact scenario below as the basis for the debate. This can be done in small groups or by dividing
the entire class in half. Use the chart below to help prepare your arguments and anticipate those of the
opposing side. Prepare questions and rebuttals accordingly.

FACT SCENARIO

Jen, Ben, Ansa, and Jan argue that the Charter imposes a positive obligation on the government to ensure access
to adequate housing (i.e., affordable, accessible, etc.). They argue that inaccessibility to adequate housing and
homelessness issues have worsened in Ontario and Canada for two reasons:

(1) The negative changes made to laws, programs, and services that have limited funding, social assistance,
and overall access to adequate housing; and

(2) Both the provincial and federal governments’ failure and inaction to implement and monitor effective
housing-based strategies.

The four applicants want a Canadian court to declare that these changes and failures that affect access to
adequate housing and homelessness violate:

e Their section 7 Charter right to life, liberty, and security of the person; and.

e Their section 15(1) Charter equality right, because the changes and inaction have sustained issues
of inequality and discrimination toward homeless and poor people in Canada.

Applicants Profiles

« Jenis a young, single mother on social assistance who lives in precarious housing with her two children.
She has been on the waiting-list for subsidized housing for over two years.

« Ben was diagnosed with cancer and as a result was no longer able to work. He lost his apartment because
he could not pay the rent. He lives on the streets and in shelters, and has been on the waiting-list for subsi-
dized housing for four years.

+ Ansa was severely disabled in a work accident. Two of his children are also disabled; one is in a wheelchair.
He and his family of six live in a two-bedroom apartment that is inaccessible and unsafe. He has been on
the waiting-list for subsidized housing for four years.

« Jan and her two young children became homeless when her spouse died suddenly. She has lived in several
shelters over the years, and even on the street. She was forced to place her children in her parents’ care.
She has finally obtained housing, but spends 64% of her small monthly income on rent and is in danger of
becoming homeless again.

DEBATE PROPOSITION

Adequate housing should be protected under ss. 7 and 15 of the Charter, and in turn, there should be a positive
obligation on the government to provide access to adequate housing.
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DEBATE PREPARATION

ARGUMENTS IN FAVOUR ARGUMENTS AGAINST
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DEBATE STRUCTURE

One team argues in support of the proposition and one team against it.

1. The supporting position presents their arguments (5-7 minutes)

e Give a good introduction that gets the opposing team’s interest and attention
 State your main points, giving evidence and reasoning for your arguments
* Give a strong conclusion

2. The opposing position questions the supporting position (3-5 minutes)

* Ask questions about the supporting team’s position
* Prepare questions to challenge them in advance

3. The opposing position presents their arguments (5-7 minutes)

e Give a good introduction that gets the supporting team’s interest and attention
* State your main points, giving evidence and reasoning for your arguments

* Question the supporting position

e Give a strong conclusion

4. The supporting position questions the opposing position (3-5 minutes)

e Ask questions about the supporting team’s position
* Prepare questions to challenge them in advance

5. The supporting position presents their rebuttal (5 minutes)

e Restate and strengthen your position
¢ Identify how your argument is stronger than the opposing position
e Summarize your case and give a strong conclusion

6. The opposing position presents their rebuttal (5 minutes)

e Restate and strengthen your position
¢ |dentify how your argument is stronger than the supporting position
e Summarize your case and give a strong conclusion
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DEBRIEF

THE TANUDJAJA CASE'

The fact scenario you used in your debate is based on a real Canadian case called Tanudjaja v the Attorney
General (Canada).

Jen, Ben, Ansa, and Jan are pseudonyms for the real people in the Tanudjaja case: Jennifer Tanudjaja, Brian
DuBourdieu, Ansar Mahmood, and Janice Arsenault. These four people, with the Centre for Equality Rights in
Accommodation (CERA), submitted an application to have their case heard before the Ontario Superior Court.
They wanted the court to declare that changes to legislation, programs, and services, plus the inaction and
failure of the provincial and federal governments to implement a housing-based strategy has led to an increase
in homelessness and inadequate housing. The applicants argued that these changes and failures violated their
Charter rights to life, liberty, and security of the person under s. 7 and their equality rights under s. 15 because of
sustained discrimination against them as homeless and poor people.

The Governments of Ontario and Canada brought a motion to strike the application before any evidence
could be heard by the court. The motion to strike was granted by the Superior Court and the application was
dismissed. The applicants’ case was deemed to be outside of the court’s jurisdiction. The court took the view
that the issue was a policy decision best made by elected government officials and policymakers, rather than a
question of law.

The applicants appealed the decision to the Ontario Court of Appeal. The Court of Appeal upheld the lower
court’s decision to not hear the case. The majority judges emphasized that “There is no positive obligation raised
by the Charter that requires Canada and Ontario to provide for affordable, adequate, accessible housing...”

The applicants applied for leave to the Supreme Court of Canada, which was denied in June 2015. With no
further recourse in the courts, the Tanudjaja case will not be heard in a domestic court in Canada. Despite this,
the Tanudjaja case sparked a critical public dialogue about whether access to adequate housing should be
recognized by the Charter.

Discussion Questions « Do you think that section 7 Charter rights,

especially security of the person, supports

a positive obligation for access to adequate
case? Why or why not? housing? What about the right to life?

« Do you think access to adequate housing is more
of a policy issue than a legal issue? Why?

« Do you think the four applicants had a strong

« Do you think poverty and/or homelessness
should be recognized as a grounds of

« Do you think Canadian courts should hear cases discrimination under section 15 of the Charter?
when governments and policymakers fail to
address pressing social policy issues?
Why or why not?

' Tanudjaja v Attorney General (Canada), 2013 ONSC 1878; Tanudjaja v Canada (Attorney General), 2014 ONCA 852.
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